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BAIL AMENDMENT BILL 2007 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [4.38 pm]: I turn now to the presumption against bail in murder 
cases, which is dealt with in clause 41(4)(e). Clause 41(4)(e) amends part C of schedule 1 by inserting new 
clause 3C. It provides that a person charged with murder or wilful murder will not be granted bail unless there 
are exceptional reasons that the accused should not be kept in custody. In addition, bail may be properly granted 
having regard for clauses 1 and 3 of schedule 1.  

The incidence of women and, less commonly, children, who are victims of domestic or family violence killing 
the perpetrator and subsequently being charged with wilful murder or murder is not as exceptional as one might 
think. Statistics provided by the Women’s Council for Domestic and Violence Services WA show that between 
2000 and 2007, 25 men were killed by their female partners or child in circumstances in which it is suspected 
that the victim may have been a perpetrator of domestic or family violence. Such people, while themselves the 
perpetrators of society’s most serious crime, are also recognised in our society as victims. The women and 
children may have excellent antecedents and subsequently pose no risk to any other person. However, the 
operation of clause 41(4)(e) may be interpreted in a way that will deprive them of the opportunity to be granted 
bail because their situation, though uncommon, is not exceptional. The clause could therefore be amended very 
slightly so as to permit bail for these people if the court considered bail to be appropriate in all circumstances. I 
recommend—this is in the form of an amendment on the supplementary notice paper that I intend to move—that 
the word “exceptional” be replaced with the word “strong”. I will discuss that clause in more detail when we get 
to the committee stage.  

The bill does not pick up any of the recommendations from the Law Reform Commission of Western Australia’s 
final report, entitled “Aboriginal Customary Laws”. Recommendations 29 to 31 and 33 to 34 propose 
amendments to the Bail Act. In addition, recommendation 32 is that the Minister for Corrective Services 
continue to develop, in partnership with Aboriginal communities, non-custodial bail facilities for Aboriginal 
children in remote and rural locations. Recommendation 35 is about ensuring that bail and surety forms and 
notices are easily understood by Aboriginal people and others. What is the progress in respect to 
recommendations 32 to 35 to date and what more is intended to be done in 2008 in this regard? I realise that this 
may be outside the scope of what the minister can respond to today. This bill has been in gestation for a long 
time and it may well be that the recommendations from the Law Reform Commission’s final report have not 
been considered in the light of this bill. Nevertheless, perhaps the minister might be able to provide an answer to 
this question at a later stage if it cannot be provided today. 

Further issues have been raised concerning children as accused. I understand that a copy of a submission 
prepared by the Aboriginal Legal Service of Western Australia in January this year entitled “The 
Overrepresentation of Young Aboriginal People in the Western Australian Juvenile Justice System” was 
provided to the Commissioner for Children. I also note that like the “Aboriginal Customary Laws” final report, 
ALSWA’s recommendations are generally applicable to all children, not just Aboriginal children. I also note that 
the ALS states in its submission that the policy of the Children’s Court is to set early listings after a minimum of 
three working days. The effect is that if a child is detained in custody when she or he ought not to be, there is at 
least a three-day delay before this can be rectified on top of any time the child has spent in lockup and in transit 
before reaching Rangeview Remand Centre and contacting a lawyer. The stresses that this imposes on children 
and their families, particularly those from outside Perth, are obvious, so I raise this to emphasise the need to 
ensure that children are detained only when it is absolutely appropriate. A number of changes have been sought, 
including a requirement that bail is not to be refused solely on the grounds of the child’s lack of appropriate 
accommodation. The ALS seeks amendments to schedule 1, part C, clause 2 to reflect this and cites section 
346(9) of the Children, Youth and Families Act 2005 in Victoria as a precedent. It states — 

Bail must not be refused to a child on the sole ground that the child does not have any, or any adequate, 
accommodation. 

This will ensure that the focus always remains on the factors relevant to bail rather than simply assuming that 
lack of adequate accommodation automatically means that a child will fail to attend court, commit an offence or 
endanger people or property.  

The next matter that I wish to raise relates to facilities for audio-video link-up and their proper maintenance. 
Proposed section 66B will permit the use of audio-video link-up facilities for bail. The next step is to ensure that 
these facilities are widely available. The Aboriginal Legal Service of Western Australia says that it regularly 
represents children from remote communities who are refused police bail and then transported hundreds of 
kilometres to appear in court at a regional centre, without the support of family or community. Also, although the 
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Balgo and Kalumburu communities have video-link facilities, they are not currently operational. This is beyond 
the scope of amendment to the Bail Act, but I ask: which communities have video-link facilities and which 
communities are to get video-link facilities in 2008? I know that the minister will not be able to answer that 
question this afternoon, but I am just sneaking in the opportunity to add some questions on notice for the 
Attorney General. Also, what is the maintenance program for existing facilities? As we are discussing probably 
the most substantial amendment to the Bail Act for a considerable time, and there is not likely to be another 
consideration of major amendments to the Bail Act for a while, I believe it is not unreasonable that these issues 
be put on the record. We would argue that the frustration is that a number of issues that have a significant impact 
on bail and the operation of bail provision in Western Australia are not necessarily related absolutely to the act. 
Therefore, I guess the practicalities should not be forgotten. 

In relation to bail justices, ALSWA proposes legislation similar to section 120 of the Victorian Magistrates’ 
Court Act 1989, which enables the Victorian Attorney-General to appoint community volunteers to be bail 
justices with the function of hearing bail and remand applications by people in police custody—a similar role to 
that of a justice of the peace. ALSWA has suggested that this would reduce the need to transport people from 
their communities for consideration of bail and make it easier to locate a responsible adult for a child, since the 
bail justices would know the community well and would tend to ensure that any relevant cultural issues were 
taken into account, again because the bail justices would be from the same community. Perhaps that is also an 
issue that might require a considered response from the Attorney General. In possible contrast, in its 2007 
submission regarding minimum standards for Aboriginal and Torres Strait Islander courts, ALS raised concerns 
about the use of justices of the peace. Therefore, I would be interested to know whether the Attorney General 
intends to amend the Magistrates Court Act to allow for a new position of bail justice to address those issues that 
I have just mentioned. 

The next issue is that the process for updating police records to reflect new bail conditions should be reviewed 
and improved. ALS says that it is common for courts to change bail conditions imposed by police but that this 
information does not seem to be filtered back to police. The ALS submission also states that ALS recently 
represented several clients unlawfully arrested and detained overnight by police for breach of bail conditions that 
no longer existed. If this is happening, it is unacceptable I therefore ask: what is the process to ensure that police 
are informed of court decisions about bail, and how quickly is this information provided to police? 

My next point is that schedule 1, part C, clause 3A of the Bail Act should be amended to not apply to children. If 
a person on bail is charged with an offence that appears on the list, bail must be refused unless the circumstances 
are exceptional. In essence, it provides for mandatory custody after the charge has been proved. The list includes 
charges with which children are typically charged; for example, charges related to assault, prohibited drugs, 
stealing a motor vehicle, robbery, burglary and dangerous driving. The provision strongly conflicts with section 
7(h) of the Young Offenders Act 1994, which provides that a young person should be detained in custody only 
as a last resort, and even then for as short a time as necessary. To resolve this conflict, the Bail Act provisions 
should not apply to young people, thereby leaving bail for young people to be considered in the usual way. 
Normal bail considerations include the likelihood of offending and endangering the safety, welfare or property of 
any person—which is in schedule 1, part C, clause 1—so that bail can still be refused when it is considered 
appropriate. 

The next question is about not requiring detention in custody for non-imprisonable offences. Again, the 
Aboriginal Legal Service Western Australia says that it represents young people detained in custody on minor 
offences, even though any eventual conviction would not attract imprisonment and even though an adult in 
similar circumstances would not be detained. Although the submission refers to only two recent cases, I am 
aware that ALSWA has made similar complaints before. The instances to which ALSWA refers in its 
submissions are therefore not isolated. It should also be borne in mind that should a juvenile be from outside of 
the Perth region, detention in custody results in transportation to Rangeview Remand Centre in Perth. 

The next matter I raise is about the children of accused. On 15 January 2008, ABC Radio National’s The Law 
Report program was about the lack of arrangements for the care of children of an accused when an accused is 
arrested and detained in custody. The discussion was about children whose only carer had been removed by 
police, leaving the children to fend for themselves. In some circumstances the children did not even know the 
reason for their carer’s sudden disappearance. One of the interviewees was researcher Terry Hannon, who has 
written a discussion paper on the topic. This issue arises at various stages; for example, on arrest, bail and 
sentencing. A coordinated approach to the topic is probably best done by the development of interagency 
protocols involving the police, the courts, the prisons, the Department for Child Protection, schools and any 
other relevant organisation. I have personally referred the issue to the Commissioner for Children and Young 
People for her consideration of a process for a check into the care arrangements for children to ensure that they 
are not abandoned, neglected or harmed in the event that their caregiver is detained. I merely raise that point in 



Extract from Hansard 
[COUNCIL - Thursday, 21 February 2008] 

 p223d-226a 
Hon Giz Watson; Hon Sue Ellery 

 [3] 

this place because it is also relevant to the operation of the Bail Act. The Greens (WA) will support the bill, but I 
do have some amendments that I will be addressing at the committee stage. 

HON SUE ELLERY (South Metropolitan — Minister for Child Protection) [4.52 pm] — in reply: I thank 
members for their contribution to the debate on the Bail Amendment Bill 2007. Hon Giz Watson raised a couple 
of matters on which she specifically commented, and was kind enough to let me know those matters in detail 
when the house broke off that debate to attend to questions without notice. I am therefore able to respond to 
some of those matters. The honourable member also raised a number of matters that sit outside the scope of this 
bill, but I am happy to give an undertaking to raise those matters with the Attorney General and to ensure that the 
member is provided with information on them, most particularly around some of the responses to the final report 
on Aboriginal customary laws. 

I will start, though, with some of the matters that go to the detail of this bill, and obviously we will have a 
conversation about those when we consider the details in committee. A question was asked about bail in murder 
cases. Proposed section 7B applies to an adult accused only. I am advised that the explanation for this is set out 
on pages 10 and 11 of the explanatory memorandum. The question of an appearance by the accused will come 
into play only when an application for bail is made. Proposed section 7B means that a person will not 
automatically appear before the Supreme Court when that person is charged with murder or wilful murder. This 
will remove many of the unnecessary and wasted appearances that currently occur. Any accused persons in a 
murder or wilful murder case now will have to make their application for bail to be considered by a judge of the 
Supreme Court. Many—I am advised probably most—of those accused will be represented by counsel. In such 
cases it is often unnecessary for the accused to be in attendance.  

The inclusion of proposed section 7B(8) is intended to ensure that any accused persons are not physically taken 
before a judge unless it is necessary for the purposes of their application. The need to bring an accused before a 
Supreme Court justice can be disruptive to those accused, especially those people from remote areas who may be 
at risk of self-harm if they need to be transported from, for example, the north west to Perth or out of their 
immediate community. The judge, under proposed section 66B, would be able to deal with any such application 
by video or audio link. Essentially, that provision is intended to give the presiding judge the discretion to 
determine whether he or she requires the attendance of the accused. In cases where the accused is represented by 
counsel who has had time to comprehensively prepare the application, it would often be of little value for the 
accused to be in attendance. The provision is not designed to deny any accused persons the opportunity to 
present their case. If the provision were used in that manner, it could be very strongly appealed against. This 
amendment recognises that a Supreme Court judge hearing such a bail application would be in the best position 
to decide whether the attendance of the accused is required for him or her to deal with the bail application 
according to law.  

It is not intended by this legislation to deny any persons their right to present a case. The provision is aimed at 
recognising that the court is best placed to determine how to manage the manner in which business before it is 
conducted. This provision will ensure that spurious or speculative applications do not result in the unnecessary 
appearance of an accused. I am advised that in the case of Aboriginal people, the Legal Aid Commission 
Western Australia and the Aboriginal Legal Service of Western Australia will, if there is not an independent 
counsel, always stand in to advise and, if necessary, represent an accused in murder or wilful murder cases.  

The honourable member raised concerns about clauses 15 and 16, as they apply to appeals. The appeal 
provisions are consistent with provisions relating to appeals in all criminal matters. It is not intended to create an 
open appeal provision so that an appeal can be lodged, for example, months after a bail decision. The issues 
raised about bail appeals are applicable to all appeals—for example, in relation to delays in getting transport and 
having to deal with extended or wider family health matters.  

The Supreme Court treats bail appeals as matters requiring some priority due to their very nature. They relate to 
an unconvicted person, affecting the liberty of the subject and the right to a fair trial. Generally, the appellant 
will be in custody and, therefore, any delay in hearing an appeal will impinge on the fact that the appellant is an 
unconvicted person and it is a serious matter. The court will allow extensions beyond the 21-day period if the 
issues Hon Giz Watson referred to arise.  

Hon Giz Watson also referred to clause 18. We will have a detailed discussion on the amendment that stands on 
the supplementary notice paper in the member’s name when we go into committee. Briefly, the proposal to 
remove section 28(2)(b) from the act is in no way intended to disadvantage Aboriginal people. I am advised that 
the current provision is abused by many and does not reflect the particular racial component. Regardless of the 
notification, it is the case that an arrest warrant is generally issued as there is no guarantee that the accused will 
appear when the court next sits. The amendment being sought by the honourable member would, in effect, 
reinstate section 28(2)(b). Although it would pick up those people who genuinely cannot appear, it would 
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advantage those people who use the subsection to avoid appearance. With those remarks, and bearing in mind 
that we will have further discussion at the committee stage, I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 
 


